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r. Jrl THE COHMISSION--
A. Statement

1. This is an arbitrat.i.on proceeding under § 252 of

tjle COllllllunicationS Act of 1934 ("Act"" I as amended by the Tele

c"mmunlcations Act o~ ~996 ("1996 ActW
),. and under this C01l1

m:.ssion's rules governing arbitration, 4 Code of Colorado Regu.1a-

1 C7 u.s.c. 55 lSl .. t ....,..

I rUb. L. NO. 10t-10i, 110 s~a~. 5~.



and ACsI Local Switched Services, Inc., doing business as E.Spire

co~unication$, Inc. (collectively ~E.Spire~l, filed their Peti-

t~on for Arbitration witn this Commission on July 14, 1998. The

petition concerns EoSpire's request to interconnect i t5 trall\e

relay services (~FRS"1 net:work to 1:he FRS network of U S liES"-

Communica1:10ns, Inc. ("U S HEST~I. E.Spire gave notice of the

arbitration on July 14, 1998. U S WEST filed 11:5 response to the

petition on August 10, 1998.

2. On August 14, J.998, EoSpire filed il Motion for

SUIl\llIary Decision wh:ch Illotion was denied by Decis~on Nos •. R98-

329-r and R9S-S84-I. The arbitration was scheduled to be held

Jctober 7 and 8, 1995 at 9:00 a.lll. in a Commission hearing room

in Denver, Colorado.

3. At the a:ssigned place and time an Adm1nlstrative

.•aw Judge ("ALJ" I called the lIlatter for hearing. During' the

l~ourse of the hearing Exhibits 1, lA, IB, 2, 2A, 2B, 2C, 20, 3,

'1, S, SA, 16, 17, 18, 19, 20, and 21 were identihed, offered,

:,nd adlllitted into ev~dence.' Exhibits 6 through 15 were variOUS

c:ol!llll1ssion dec~s~ons, records of this COllllllission, and tarifts on

1'1le with this COl!llllission of which aclm1n15trative not.1ce WilS

t alcen_

3 EXbib~~ 16 was & demon$~~.~lve exh1bl~.
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4. OUrinq the hearing the ALJ founct ehat U S WEST's

responses to certain d~scovery had been evasive and nonrespon-

sive. As a r~ecty, he ordered U S WEST to file, as a late-filed

exhibie, the cost studies it had prepared in support of its fr~e

relay eariff. The late-tiled exhib1t was filed on October 13,.
1998. The ALJ tuz:ther authorized toSpire to cOlDlllent on this

late-filed exhibit in its closing seatement of position.

5. At the conclusion of the hearinq the ALJ ordered

:he p~rties to provide a transcript for the Commission and appor

aoned the cost of the transcript 50 percent to ehe pet1tioners

,~d 50 percent to the respondent.' Closing statements of pos.-

l:ion were ordered to be filed no later than October 19, .1998.

~;uhsequently the 2\L,J orally g.anted a one-day extension of tillle

',ntil October 20, 1998 to flle closinq statements. Taely state-

D\ents were file by both toSpire and 0 S WEST.

6. Under the 1996 Act the coll11l\ission llIust malee a

cetermination in thi~ proceedinq no later than NOVember 4, 1998,

nhich is nine months after U S WEST received a request for neqo-

Ciation frOlll EoSpire. Because of the deadline for decision under

tne 1996 Act, the Co~ssion finds that due and timely execut.on

of its functions imperatively and unavoidably require that the

r:commended decision of the AL3 be omieted and ehat the commis-

sLon make the initial decision in this case.

, see 4 CCR 723-46-6.5.
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S. Findings of Fact:

1. £.Sp.re holds a c:ert:ificate of public convenlence

and necessity to provide competlti~e telecommunications services

in Colorado. It current.ly operaces local fiber optic neeworks

in colorado Sprinqs, and it has purchased and installed a Lucent

Technologies SESS sw~ceb in Denver. EtSpire also provides local

exchange services In Colorado via che resale of U 5 WEST's Whole

sale produces. It has recently installed a frame relay switch in

Colorado Springs.

2. This proceeding eonCe~$ the fr~e relay network's

(~FRN") of U 5 NEST and EtSplre. A FRN is orten referred to as a

frame relay ~cloud". The clOUd is actually a data network con

structed of frame relay SWitches connected eogether by a series

of nigh speed trunk faCilities. The FRNs of U 5 WEST and EtSpire

=onnect to tbelr customers in essencially the same manner. Tbe

:ustomers access th~ FRN py purchasing a user-co-ne~work inter

face ("WI") and an access lin); or access line. The customer

~esiqnate5 ~he locai1ons to be connected over the F~ by a pri

'late virtual circ:v.i.t: ("PVC"). A PVC is not a dedicated connec

~ion tor the exclusive use or an end user, which 1s What a pri

'raee line would be. ltathe:t", the PVC 1s a series of software 00111

nands located in the switches which q\1aranteu a custolller a con

lIecticn on dellland betlo<een the stated points. When the custolller

:s not using the PVC, the capacity in the FaN is not,being used
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ana may be used by othe: customers. This gives the FaN one of

its dJ.stinct:ive Characteristics, namely, the abiUty to allOW

cust:olUers to sen~ "burst:yH data trattic beyond the guaranteed

capacity if there is excess capacity on the network.

3. The FRN ot U S WEST is separate and apart from the

switched voice network. It is a packet: network which transmits

customer data in dlscrete packets across mul.tiple transmission

paths, unlike a voice cirCUit which is a continuous connect:ion

over a given pathway.' A customer on an FBN ltIust specify bot:h

ends of the desired data connection in order for the service to

be proVisioned. Except for the specified connectlon points, a

customer on a FRN will not be able to communicate wJ.th any ?ther

customer on the FRN. Most PVCs on the FRNs are between the same

entities or affilJ.&tes. However, if two distinct: entities wish

to interconnect Via the FRN thls can be accomltlodated, although it

1S not co!tUll.On.

4. U S WEST has FRNs in both LATAs in Colorado. How-

aver, it does not provide inter-LATA serlTice. reSpire currently

:laS a frall\e relay SWitch located in Colorado springs. EeSpire

1es1res to use this switch to provide frame relay serVJ.ces to end

~ser customers both on an lntreLATA and an lntertATA basis.

• Of courSlt, the i.l.vell pathway tor • volee eonnec:t1oD liliy c:!lan9~ from
,:all to eall; bO".Vtr, tor the ciul:adon at the call the p"d>way c10es not:
utulnge.
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5. The FllNs of U S WEST and toSph"e are largel~

equivalene in terms of functionality, types of facilities

deployed, and architecture. There is no technical barrier eo

interconnecting the two networks. Intel:connection between the

two networks would require a ne~ork-to-network interface I"NNI~1

port at each carrier's frame relay switch, with an NNI connection

for the transport cf data between the. two ~I ports. The loca

tions which would be connected by the PVCs would have to be spec

ified by assigning each location a Data Link Connection Iden-

griLllllllinq change. This takes less than ten Ittinutes. Once the

addresses are specified, the NNI ports prov~sioned, and a trans-

port medium established between the two NNI ports, an end user on

U S WEST's network would have a pvc with an end user on the

EoSp1re FM.'

C. DiscussiOn

1. EoSpire's position in this proceeding is fairly

straightforward. rt seeks to have the interconnection between

its FaN and U S WEST's FRN treated the same as an interconnection

between U S WEST's .olce network and a competitive local exchange

• As nand earUer, thare wauld alSQ need ta be a rve t ..QlII t:h.. lINt eQ
..he lIllI, and an access lJ.ne tro.. the IINI to the C1..eQ~t locaeion. Ate",
..here is cercain ~stomer p ..emises e~~c nc~od tQt fram. ...lay
c~~ea"1an "ha.. 15 no.. a .. issue in~l& proceedlnq.
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carrier ("CLEc") voice network. Interconnect~on ,",ould be at

Tot:al Element Long Run Xncrement:al Cost-based rates. trnder

reSpire's view, it and U S W~ST would split the cost of the

transport element connecting the NNI ports. EeSp;u:'e would pay

for its NN! port, and U S WEST would pay for its NNI port. Each

party would provide their own PVC trom the frame relay sWitch to

the end location.' Concerning reciprocal compen:lation for the

t:ransport and termination ot local traffic, E1spire suggests that

a bill and keep approach 1s appropriate given the ·bidirect1ona1

and bursty nature of the excnange ot data traffic over ded1cated

PVCs and the difficulty this presents for measurement. It sug

gests that if bill and keep is unacceptable, then there should be

some transport and termination charge based on incremental costs.

EeSpire opposes a separate trunking requirement for lntraLArA and

interLATA traffic. It suggests using the ratio of the number of

local PVCs divided by the total number of PVCs on a qiven trans~

port facility.

?-. U S wEST suggests that FRNs are nothing like voice

networks". Rather,.in U S m:ST's view they are private networks,

sort of lin evolutio:l of pl;1.vate lines. U S WEST sugqests that:

the proper 1IIOdel for v;l.ewinq interconnection of these private

networks is contained in 1tS tariffs. The tariffs embody the

, Far in:~r~TA 'VC., E-Spire ,u~ges~s ~~ar ~r will co~en.are U S WEST
for U S WEST's PVC.
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: view that 0 S WEST will connect ewo private networts, but not at

U S WEST'S expense. That is, a network seekinq to connect to

U S WEST's fP,N wo~d be required to pay 100 percent: of the trans

port medium connecting the two NNI ports_ In addition, the. out

side network seeking connection would be required to pay for the

NNI port on 0 S WEST's frame relay switch and for the PVCs run

ning to the end custo~er.

3. [oSpire supportS its requested relief by directing

th1s Commiss1on's attention to several decisions of the Federal

commun~catlons Commission (~FCc",.

recent Memorand~, Opin10n, and Order released August 7, 1998 by

the FCC ("706 Order",.' Eospire notes thai in the 706 Order the

FCC considered the question of whether the packet switched net

works of incwnbent local exchange carriers ("ILECs"1 such as

U S WEST are subject to the interconnection obligations under

§ 251 Icl (2) of the ~t. The FcC concluded that: these advanced

services were t:elecoaununications services, and not: information

services. Furt:her, t:he FCC not:ed that t:elephone exchange serV1ce

includes co~parable service by whlch a subscriber can originat:e

and te~nate a t:eleco~un1cat:ions service, not limited t:o voice.

It reJected U S WEST's cont:ention that: telephone exchange serVlce

• In I:he tlill:te~ of Deployment of ll.l.rel1ne Setv1cu Ottedoni J\<!vilnc:ecl
cC=muP.l.c:at1ons C.pab.l.llty, CC Doc:kel:s HOS. 98-147, 98-2&, ~I: aJ.
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referred only to c1reuit ~ltched voice telephone service. the

FCC ~hus held that rLECs were subJec~ ~o the interconnection

requuements of both 55 251lal and 251 (c) (21 of the Act w1th

respect to the1r ~acket-switchednetworks.

4. The 706 Order did not explic;i t:ly refer to frllllle

relay networks in its discussion of advanced services. EeSpire

suggests that this CO~1ssion reter to a prior FCC decision which

discussed the question of treatment of frame relay services. In

particular, Exhibit 12 in this ~roceeding is a decision of the

FCC' whez:oetn it c1el:er:ninec1 t:h:Sl: fr ...... relay se>:vtce 1s II baste

"

I

servics and not an enhanced service. The FCC required all

facilit1es-bassd co~on carriers providlng it to provide it· pur-

suant to tariff. E.Spire concludes that the net result of these

two FCC decisions is that frame relay services are sul:iject to

§ 2S11C) (2) of the 1996 Act, requiring ~n9 other things, cost

based rates for interconnect10n and reciprocal compensation tor

the exchange of traffic.

s. u S WtSf responds ~o ehis argument by noting that

frame relay services were not the subject of the 706 Order ahd

are different in sOllie respects from the services discussed in

that order. U S WEST reminds the COllUIIission that the ~ndependent

• In the IIl4tter of Independent Data CO_1.Cat1oDS IfallubCl:urers
As.ociatlon, Inc., 10 FCC ~D Ho. 26 11SS$) I¥Independenl: Dal:A Order"l.
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Data Order of the FCC predaus the 1996 Act and the provlllions

requiring interconnection Which EeSpire seeks to utilize.

u S WESt suggests that the pre-1996 Act ease d~d nOt envision the

type of l.nterconnection requirements and pricing requirements

which would be encompassed in the future, and cannot apply to

this situatl.on. It insists that FRNs are privata networks, and

the 1996 Act deals with the interconnection of public networks.

6. 'rhe Commission finds the logic and ar9U1l\ents of

Eespire persuasive as to the import and effect of the 706 Order

and the Independent Data Order. 'rne FRN or u s WEST l$ a pub

licly offered network of advanced telecommunications services.

Interconneceion of ehe FRNs of ;:eSpire and U S WEST should be

accolllplished in accordance with § 251 Ie} 12} of the Act." 1"0\
simply require eoSpire to purchase retail NNI services out of

U S WEST's tariff would completely 19nore EeSplre's status as a

CLEC. It would preclUde carrier-t.o-carrier l.nterconnection as

envlsioned by the 1996 Act. As a CLEC, EeSpire is entitled to

utilize whatever provisions of the 1996 Ace it deems appropr1ate,

not just those suggested by U S WEST.

10 U S WEST adlaitc:od in ploadi-"gs 1n c:h1s p.l:oceedi.ng ancl conceded at
hearing thae: the 706 O.l:cler manclae:es c:A1S; yet, i.e: has argued o~erw1se in its
poSthear1ng statemene: of pos11:10n.
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7. The above 1s con$is~ent wi~n ~he FCC's 706 order

and ~he Independent D~ta Order. Adopting U S WEST's version ot

this proceed1ng could only be done by carving out excep~ions ~o

those two orders. which the FCC has d.eclined to do.

decline.

We also

S. Having de~ermined ~hat interconnec~ion must be

accomplished under § 251(c) at the Ac~, the Commission is bound

to set the ~ates and conditions in ~ccordance with that section

and § 252 (dl of tne Act. Tnat latter section requires that

~nterconnection rates be cost based, non-discriminatory, and ~y

include a reasonable profi~.

9. U S WE:ST suggests thac, in che evenc S 2S1lci
~

applies ~o FRS, iC5 existing tariff rates satisfy the conditions.

U S WEST also notes that toSpire produced no cOSt studies, and

SUll'ge$ts that the co$!: stud1es supplied by U S WEST as a late

filed exhibit are unreliable.

. 10 _ . EoSpire agrees that no cost studies sufficien-c to

suppor-c a finding are conca1ned in the record. It proposes a

surrogate pricing system using prices preViously established by

this Commission in Dockel: NO. 96S-331T_ It suggesu sharing

equally 1:he cos~s of an intraIATA interconnection, each party

paying for 1ts own WI poru. For 1n-cerIATA l:raffici EeSpire

would compensate U S WEST for i~s NNI port, using the trunk port:

charge adopted in Docket No. 96S-33lT. Also for 1nterLATA traf-

11
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fiC, Eispire wouldco~ensaee U S WEST for transport between the

s\li~ehes usinq the tINE rates for OSl and OS] transport froll!

Dockee No. 96S-331T.

11. For :mtratATA traftic, £oSpire sU'lc;re:sts that each

party would bear its own costs to establish OLCIs. For interLATA

PVCs, EISpire would compensate U S WEST at a SlO, one-time charge

which 1s based on one-half of U S WEST's non-recurring ~addl.-

~ional PVC" cnarqe from its frame relay t~riff.

12. As noted pre\Tiously, EoSpire suggests that bill

and keep is an ap~ropriate reciprocal compensation scheme for the

'transport and tenrJ.nation of local frame relay traffl.c carried

over intra~~TA PVCs. For interLATA PVCs, EISpire suqgests that

the U S WEST end user be charged for the U S WEST end user access

link plus the U S ~~ST UNI port and acceSs 'to U 5 WEST's network.

13. For the most part the COll1lnission agrees with the

EoSpire proposal to use sUl:'rogate prices developed fl:'om the

prices set by the Commission in Docket No. 96S-331T. However,

the EISpire proposal that combined interLATA and intraLATA trunk-

inq be permitted cannot be allowed. This cOllUll1ssion has con-"\

s1stently requil:'ed separate trunking in the voice arena to pl:'e

elude U S WEST from carrying any interLATA traffic. There must

be separate trunks for interLATA and intraLATA traffic between

the frame relay SWitches.

12
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14. ThU5 tor the intr~LATA trunks, the parties shou14

share the costs of interconnection equally, using t~e ONE rates

for OSl and OS3 transport determined in Docket No. 965-331T. For

the 1nter~TA connection, EoSpire must pay 100 percent at the ONE .

rates for 051 and OS3 transport set 1n Docket No. 96S-331T.

[oSpire must also pay for the NNI port on U S WEST's SWitch.

15. concern1ug the DLCIs, the parey establishing the

new PVC should pay ~or establishing OLCls at both switches. This

1s because it 1s the party caUsing the new PVc to be established

that 15 causing the costS anQ provls1on~ng its customer.

[.Spire' 5 suggested surrogate rate of one-half the incremental

nonrecurring charge for additional pVes from U 5 WEST's tariff is

reasonable. given the amount of time required. This charge 1s

HO per OLCI.

16. Transport: and term1nation of local frame relay

trattlc requires reciprocal compensation. Bill and keep is not

appropriate given the disparities in the sizes of the networks of

[oSpire and U S WEST. As a surrogate, the party initiating the

new PVC should pay as a rec;\1rring charge the tadttecl rate for

NNI. No discount ~s appropriate since this is already a carr1er

to carrier rate. EeSpire as a carr1er can consolidate traffic,

which differentiates it trom an end user. In addition, the car

rier initiating the new PVC shall pay the wholesale rate ror

advanced services for the remaining portion of ehe connection,

13
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."
which includes t:he WI and t:he access l1nk. EeSp1re may use

U S WEST' ~ rat:es unt:i1 1t est:ablishes its own, should U S WEST

seek t:o establish a new connection on teSpire's net:work.

17. EeSp1re should pay cOlllPensation for t:he end user

se~ent: of int:erLATA PVCs. This is not: a U S WEST CUSLomer as

EeSpire suqqescs, but rather £eSpire's customer Using U S WEST's

fac~1it:les. reSpire should pay U S WEST based on t:he Wholesale

discount for this port:ion of t:he t:ransmisslon.

18. concerning t:he surrogate rates for transport: and

termination of local tra~f1c and the establishment of OLCI!>,

U 5 WEST will be ordered to fl1e permanent rates for t:he trans

port and te~.lnat:lon of intraLATA traffic and t:he eseabllshment

of DtCIs within three months of the effective date of t:h1s order .

•
.E.:. OIU)ER

A. The Commission Orders That::

1. (I S WEST COllUllunicaeions, Inc., shall lllocl1fy its

int:erc:onnection agreement wlth the petitioners by allowing for

lnt:erconnection of fraMe relay networks under t:he terms and con

cl1tions set forth above. The parties shall execute such a modi

f1cation to thelr agreement and file it wieh the C~ss10n for

approval within 20 days of the effective date of a final order in

t:hh docket.

14
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2. U S WEST Communica~ions, Inc., shall file new car

iffs for ~be tran5port and te~nac10n of local frame relay craf

fie and the enablishment: of dat:a link connection identifiers

wichin three months of the effecctve date of this Order.

3. This Order is effeccive on 1t:s Mailed Date.

B. .ADOPTED IN COMMISSIONERS' WEEKLY MEETING
October 29, 1998.

,.

ATT£S1:. /I. TIlUE COpy

5ruce N. SllIith
Director

THE PUBLIC UTI~ITIES COMMISSION
OF THE: STATE OF COLOMDO

ROBERT J. HIX

VINCENT MAJKOWSKI

R. BElENT ALDERFER

COlll1llissioners
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Decision No. C99-534

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

IN THE MATTER OF PETITION OF E.SPIRE COMMUNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN AMENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST
COMMUNICATIONS, INC. PURSUANT TO SECTION 252(B) OF THE TELE
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT

TO INTERCONNECTION AGREEMENT

Mailed Date:
Adopted Date:

~ BY THE COMMISSION

A. Statement

May 25, 1999
May 12, 1999

This matter comes before the Commission for considera-

tion of the Application for Approval of Proposed Amended Inter-

connection Agreement filed by e.spire Communications, Inc.

("e.spire"), on April 7, 1999, and the Application for Approval

of Amendment to Interconnection Agreement filed by U S l'1EST

Communications, Inc. ("USWC"), also on April 7, 1999. The

applications request that we approve proposed amendments to the

existing interconnection agreement between e.spire and USWC.

The parties did not agree on the proposed amendments. There are

four points of contention: (1) the rates and charges applicable

to interstate frame relay traffic; (2) whether e. spire is obli-

-- ------- - -------------~-- -- ------- --------------



fully to agree on a revised interconnection agreement, each sub

mitted a separate application.

2. The first dispute between the parties concerns

the applicability of the amended interconnection agreement to

interstate frame relay traffic. e. spire's proposed provision

states that the terms and conditions set forth in the amended

agreement apply whether the interconnect'ion is used to support

intrastate or interstate PVCS. USWC's proposal states that the

contract's provisions apply only to the transport and termina

tion of intrastate frame relay traffic; the rates, terms, and

conditions for interstate frame relay service will continue to

be those established by tariffs filed with the Federal Communi

cations Commission ("FCC").

3. USWC suggests that the Commission lacks the

authority to establish rates, terms, and conditions for inter

connection used to support the establishment of interstate PVCs.

This argument is based upon the provisions 47 U.S.C. § 251(g).

That statute applies to the provision of exchange access to pro

viders such as interexchange carriers, when those carriers seek

access for the purpose of terminating their own traffic.

Comptel v. Federal COllllllunications COllIlIIission, 117 F.3d 1068 (8th

Cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,

paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of

3



"e. spire must also pay for the NNI port on U S WEST's switch."

However, e.spire correctly points out that the quoted statement

was made with reference to interLATA connections; Para

graph J (6) (a) of the amended interconnection agreement concerns

intraLATA frame relay traffic. e.spire is also correct that its

proposed language is consistent with the directives entered in

Decision Nos. C98-l0S7 and C98-l286.

7. The third controversy involves Paragraphs J(6) (c)

and (g) of the amended interconnection agreement. These provi

sions relate to determining which party initiates a new PVC. In

Decision Nos. C98-l0S7 and C98-l286, we directed that transport

and termination of frame relay traffic requires reciprocal com

pensation. As a surrogate for such compensation, we directed

that "the party initiating the new PVC" pay as a recurring

charge the tariffed rate for NNI. e.spire now suggests con

tractual language that, absent clear evidence that both parties'

end-users do not consent to the establishment of a PVC over the

interconnection, both parties shall be deemed to be the "party

initiating a new PVC" (for bi-directional intraLATA PVCs).

8. We agree with USWC that its proposal is the one

consistent with our prior decisions in this docket. Further, we

agree that it should be practical to determine who initiates a

PVC. For these reasons, USWC's proposed contract language will

be included in the amended interconnection agreement.

S



,

II. ORDER

A. The Commission Orders That:

1. The Application for Approval of Proposed Amended

Interconnection Agreement filed by e.spire Communications, Inc.,

on April 7, 1999, and the Application for Approval of Amendment

to Interconnection Agreement filed by U S WEST Communications,

Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this

Order, e . spire Communications, Inc., and U S WEST Communica-

tions, Inc., shall jointly file an application for approval of

an interconnection agreement incorporating the terms approved in

the above discussion. The applications filed on April 7, 1999

by the parties reflected agreement on a number of provisions.

Those provisions shall also be incorporated into the new agree-

ment.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 12, 1999.
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Decision No. C99·748

BEFORE THE PUBLIC UTILITIES COMKI:

DOCKST NO. SSA-31ST

IN THE MATTER OF PETITION OF E.SPIRE CO~~JNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE FOR ARBITRATION WITH
US WEST COMMUNICATIONS PURSUA.~T TO SECTIO~ 252(B) OF THE
TELECO~CATIONS ACT OF 1996.

lUlLING ON APPL:ICATION i"OR IU:HRARING,
REARGUMENT, OR RECONSIDERATION

Mailed Dar.e:
Adopted Dar.e:

I. n THE COlgISSION

A. St:at:ement

July 12, 1999
July 8, 1995

This mar.r.er comes before r.he Commission for considera-

t::!.on of e. spire Cornmunicat:ions, Inc.' s (~e. spire") applicar.ion

for rehearing, reargumenr., or reconsiderar.ion ("RRR"). e.spire

requests r.hat: we reconslder and modify Decisio~ No. C99-534 where

~e arbit:rat:ed proposed amendrnenr.s r.o the existing interconnection

agreemenr. ber.ween e.splre and U S WEST Communications, Inc.

("USWC"I . Now being duly advised, ~e deny ehe applicat1on.

B. Discussion

1. This docket concerns e,spire's peeiticn for Com-

mission arbierar.ion of ineerconnection dispuees wieh USWC under

ehe provisions of 47 U.S.C. § 252 of the Telecommunicar.ions Act

of 1996. e.spire requesced r.har. USWC be ordered co ~nr.erconnect



."

ics Frame Relay Necwork wi~h e.spire's Frame Relay Necwork. In

Decision Nos. C9a-10S7, C9S-l2aS, C99-l2S, and C99-54) we ordered

such incerconneccion on ~he cerms and condieions specified che~e.

2, Decis:Lon No. e9g-S43 ~led on specif1c proposed

arnendrnencs co che exisci~g in~erconneccion agreemenc becween

e" spire and USWC. The parcies d:l.d noc agree on four proposed

amendrnencs: {ll che races and charges applicable co incerscate

frame relay crafhc; {21 whether e.spire is obligaced eo pay

separacely for che Network to Necwork In~erface (~NNIHl port on

USWC' s switch "11 eh respecc to 1ntraLATA craffic; (3 I whac are

e.spire's payrnen= obligacions for che ~~I pore access on USWC's

swiech wich respect co in~erLA'IA craffic; and (41 wh:Lch party

in:Leiaees a Permanent Virtual Circuit (~PVC"I with respecc to NNI

eerminacion charge payments.

3, With che excepcion of Issue No. 4 {noc addressed

in this RRRI. the issues deale exclusively with race and charge

elernen~s of incraLATA ~raffic versus interscace/ineerLATA craf

fic, Generally, che Comrr.:Lssion consistencly found 1n favor of

chose proposed amendments chat segregated incerstace!incerLATA

craffic from ineraLATA traffic and allowed coses assoc1aced wich

che cerminacion of ~he in~ers~ace/interLA'IA ~raffic co be prop

erly recouped by USWC. As such, we ordered chae language be

incorporated 1n~o che in~ercon.'"1ect1on agreemenc direccing chac:

{ll e. spire pay lm:erstate, Federal Communicacions Commission-

2
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cariffed races applicable co interstate frame relay eraffic;

(2) e. spire JoS noe obllgaced co pay for ehe NNI pore access on

USWC's swi~ch for traffic intraLATA Jon nature; and (31 e.spire is

obligaeed eo pay for ehe NNI port on USWC's swil:ch at the

l:arif!ed NNI port access rate for JoneerLATA traffJ.c.

4. In its application for RRR, e.spire suggests thac

che Commi.ssion erred, wieh respect to incerstate traff:l.c, by

denying e.spire ent1tlemenl: "to Section 252[dl (1) pricing for che

Sec:tJ.cn 251 (c) (2) inl:erconnectJ.on.· e.spire seates thac such

denial was based on the Commlssion's focus on the face of e.spire

prOViding exchange access to itself, ratr.~r than to other frame

relay providers. a.spire cites the Federal Com!l\unications Com

mission (bpCC") Fjrst Report and order, Paragraph 191 as supporc

for the claim that ·a carrier providing either exchange access Or

telephone exchange service to others, may not be charged incer

state or incrastate access charges for elemencs or interconnec

cion. d e.spire's conclusion on this point is chat ·che Co~~is

sion should reconsider ics Decision and hold that che interLATA

pricing provisions ln the proposed amendmene apply whether the

PVC,; carried over the lneerconnection are 1n~rast:aee or inr.er

state~ (emphasis added).

5. The Commission reJ ects this argumenc. In ehe

foocnot:e 1:0 che FCC First Report a.nd Order i'aragraph 1.91, the

3



lang~age references Paragraph 176 of ~he Repo~~ and Order. The

foo~note clarifles ~he FCC'S view of in~erconnec~ion,

We conclude tha~ the term "interconnection· .under
section 251(C) (2) refers only to the physical linking
of ~wo networks for che mutual exchange of trafflC.
Including ebe transpore and terminacion of traffic
wiebin che meaning of seceion 2S1(c} (2) would result in
reading oue of che seacuee the duty of all LEes co
eseablish "reciprocal compensation arrangemenes for the
transpore and cerminaeion of celecommun1cacions· ~~der

2S1(b} (S} .•. [emphasis added)

ThlS statemen~ makes clear: chat in~erco~nec~ion does no~

include any mandatory waiver of compensa~ion. for the ~ranspor~

and cermination of ~raffic be~ween ~he ~wo in~ercon.."ec~ed ne~-

works by either of ~he involved parties. Es~abl~shmen~ of

reciprocal compensation procedures 1S the duty of boch parties.

It 1s ~hus logical tha~, in the absence of such :-eciprocally

compensable traffic, the costs of transpor~ and termination of

traffic will be borne by che party originating the traffic.

6. This means cha~ all interLATA or interstate traf-

fie origlnating out-side of USWC' s frame relay necwork is not

reciprocally compensable, and USWC would be forced t:o forego cost:

recovery for transporc and t:erminacion. This is not che FCC's

incent in 1~s Firs~ Repor~ and order, which unequivocally states

cha~ in~ereonnec~ion does not: inclUde or preclude mechanisms for

t:he recovery of transpor~ and termination cos~s.

7. In our previous orders in ~his docket:. we have

properly sec for~h the mechanisms

4
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eo reciprocal compensat:ion, t:raffic chat: is ineraLATA in

naeure. Furehermore, we have consiseently diseinguished

ineerseat:e/ineerLATA t:raffic from :'neraLATA t:raffic throughouT:.

ehe course of ehe arhit:raeion. The former is eraff:i.c eo which

reciprocal compensae1on does not: apply. Thus. we have chosen

USWC's language for ehe ineerconneceion agreemene. Thae language

follows th:i.s concepe: Ineerseaee frame relay earif! raees are

applicable eo ineerst:at:e frame relay eraffic; ineerLATA NNI pore

access eariff rates apply eo ineerLATA eraffic.

8. The e.spire application for RRR nexe asscrcs chat:

ehe Commission's decis:i.on regarding interLATA eraffic was flawed

in regard to ehe Comnission finding -ehat the U 5 WEST ear1ffed

NNIT raee is ehe appropriate permanent rate for ineerconnectlons

over which interLATA frame relay erafflc is loaded.· e. spire

seaees ehae ehis com:radices an earlier ru11ng in eh1S docKee,

Decision No. C9B-1286, where the Cotr.mission found ehae USWC

eariffed raees do not necessarily meet § 252(0) (1) pricing

standards. which include a cose-based requirement for neework

elemenes raees ueilized in !i 251 ineerconneCl:10ns. e. spire

desires t:hat -the cariffed NNIT race •• ;serve as a surrogaee race

only unC1.l such t.ime as permanent.. case-based raees are eSl:ab

lished" by l:he updat.ed frame relay cost. seudy being p~rformed by

USWC as ordered by che Commiss1on in Decision No. CSB-1286.

5
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9. Again. we de~y ehe argumene of e.spire. For ehe

reasons described above. ineerLATA eraffic J.5 noe subjece co

reciprocal compensaeion mechanisms, and ie is. exeernal to any

reciprocal compenSation process agreed upon by ehe ineerconnece

ing parcies. As cotr:llission Pec:!.sion No. C9S-1286 scates in

Paragraph B.2., ehe cose scudy being performed by us~c for escab

l~shmenc of reciprocal compensation was meane for ehe filing of

" ...proposed permanene races for ehe eranspore and eermination of

local Frame Relay craffic and :he es:ablishment of daea link

conneccJ.on i.deneifiers ... - (emphasis added). "Local" was clearly

meane co exclude boch interseace and 1n:erLATA eraffic.

10. We reiceraee corr..~ncs made in Decision Nos. C98

1057 and C99-534 which make ie clear chac che Cotr:llission believed

chae on an incerLATA basi.s che ~~I races are eneirely appropriate

to chis J.ncerconneccJ.on. These races reflece a carrier-co

carrier (i.e., inherenely discouneed) race and no discount or

true-up process J.S appropriaee.

n.... ORP2R

A. The Commission Orders That:

1. The application for rehearing, reargument,

reconsideraeion filed by e.spire COmmu!'Ucaelons. Inc ••

June l~. 1999 is denied.

2. This Order 16 effeceive on ies Mailed Dace.
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A. ADOPTED Xli COMldISSIONERS' WEElCLY HEET:rNG
JU1y B, 3.999.

THE PUBLIC UT!LITIES CO~XISSION

OF TP.E STAn: OF COLOiWXl

ROBERT :T. HIX

VINCENT MAJKO~SKI

ATTEST: A TRW- COpy

Bruce N. 5mit:h
Direct:or
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RAYMOND L. GIFFORD
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